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ORDER

Per Sanjay Arora, AM:

This is an Appeal by the Assessee directed apdhes Order by the
Commissioner of Income Tax Appeals)-1, Jabalpurl (&) for short) dated
23.5.2018, partly allowing the assessee’s appeaiestng his assessment under
section 143(3) of the Income Tax Act, 1961 (‘thet’Awreinafter) for Assessment
Year (A.Y.) 2005-06 vide order dated 19/12/2007.

2. The assessee-individual, a liquor contractorals in truck plying and

transport commission business. For liquor busindss,income was estimated by
the Assessing Officer (AO), in view of non-subsiaimbn by the assessee of several
expenses, at 5% of the turnover of Rs. 29.35 iaes,Rs. 1,46,756, as against the
disclosed profit of Rs. 50,750. The income of th@ns$portation commission was

assessed at Rs.25,000 (on a gross receipt of R G3against a disclosed income
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of Rs.15,250. Further, the assessees’ saving baduat revealed cash deposits of
Rs.3 lacs on 10/4/2004, which were explained by toimie short-term cash deposits
in small sums (of Rs.15000-20,000 each) from frieadd relatives, seventeen in
number, for an aggregate of Rs. 2.79 lacs, withiiakance being from the cash
available with the assessee as per his cash-bdwksdme were reflected as cash
credits in the books of account of his liquor besm prior to the date of deposit in
the bank. And in the view of the same being noistattorily explained by the
assessee, came to be added u/s.68 by the AO, ingstss total income at Rs.
5,16,300, as against the returned income of R8,7200. The assessee being partly
successful in first appeal, is in second appeain@gissues which we shall take up

in seriatim.

3.1 The first issue igua Rs. 3 lacs brought to tax u/s. 68. The same has foe
want of proving the capacity and genuineness of dfeslits, toward which the
assessee had furnished confirmations from the torsdistated to friends and
relatives, who, or any of them, were not producegdarson despite being called for
by the AO. There was, further, nothing to exhilie tassessee visiting them,
stationed at different parts of the State of thiatJPradesh, for collecting cash from
them, or of them visiting the assessee at Katnittier purpose. Nothing had been
brought on record to substantiate the creditwoetbsnas well, i.e., in terms of bank
account; sale of agricultural produce; salary tiedie or other proof of income; the
creditors being stated to be agriculturists or readlapersons. The AO, under the
circumstances, regarded even the confirmationrgetss merely accommodative.
The assessee did not improve his case in first adppenich was accordingly
dismissed. This is the second round before theumah it, in the first instance,
restoring the matter back to the file of the |dT@&). The additional evidence now
brought, viz. khasra khatauni; job certificates, &as not considered in the absence
of the assessee making out any case for admiss$iadditional evidence/s, there

being in fact even no application toward the same.
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3.2  The first thing that therefore the assesseétdoghave canvassed is the non-
admission of the additional evidence; his casedosans any material, except the
confirmatory letters, found accommodative in thesealte of any corroborative
material toward establishing the credits, i.e., dmvproving the capacity of the
alleged creditors or the genuineness of the impdigmedits. No ground on even
plea toward the same stands raised during heavifiy, even the order by the
Tribunal restoring the matter back is not placedeword for us to have the benefit
of its’ observations. The question as to why did thiends’ and ‘relatives’ not
transfer funds, which is over long distances, tgtothe bank, rather than delivering
cash, which besides being risky also entails casbt-shown as incurred, has not
been addressed, much less satisfactorily explaihbi. is as the same, even as
observed by the AO, impinges directly on the geen@ss of the credits. Both the
capacity (of the creditors), and the genuineneghetash credits, is unproved, and
cannot be said to have been satisfactorily expthivalidating the application of
section 68 in terms of trite law, toward which wayntite some case law:

A. Govinda Rajulu Mudaliar v. CIT [1958] 34 ITR 807 (SC)

Seelekha Banerjee & Othrs. v. CIT [1963] 49 ITR 112 (SC)

Kalekhan Mohammed Hanif v. CIT [1963) 50 ITR 1(SC)

CIT v. Durga Prasad More [1971] 82 ITR 540 (SC)

CIT v. Biju Patnaik [1986] 160 ITR 674 (SC)

Sumati Dayal v. CIT [1995] 214 ITR 801 (SC)

CIT v. P. Mohanakala & Ors. [2007] 291 ITR 278 (SC)

The addition, however, is to be restricted to R89D00, i.e., the aggregate amount
of the cash credits. The balance cash deposi®dRs. 21,000), is sourced from the
assesses’ cash bogka which the Revenue has not made any observatiathrent

it to draw an adverse inference. We decide accglygliand assessee gets part relief.

4. The second ground of appeal is toward rejeatiothe assessees’ accounts,
and estimation of the liquor business income atLR6,756, i.e., as against the

disclosed profit of Rs.51, 450. No improvement ia tase has been made by the
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assessee at any stage, including before us. Inffadpecific plea was raised in this
respect during hearing. The estimate at 5% of thmitéed turnover, on which the
assessee has admittedly earned a gross profit asfyn21%, i.e., Rs. 6,15,840,
considering that the assessee could not propetgtantiate in the main, three
expenses, viz. Davish expenses (Rs. 2.65 lacs)kafdgenses (Rs. 0.65 lacs); and
Conveyance expenses (Rs.0.49 lacs), i.e., for greggte of Rs. 3.09 lacs, is, under
the circumstances, reasonable; the net increaskeirdisclosed income being at
Rs.0.97 lacs only. We, accordingly, do not find aegson to interfere. We decide

accordingly.

5. The transport commission stands estimated 25R¥0 (i.e., at nearly 40%)
as against the disclosed income of Rs. 15,250hergtoss receipt of Rs.63,417.
The same is in view of the non-substantiation af telephone and electricity
expenses, claimed at Rs. 21,670. The Id. CIT(A)dlesady allowed relief for Rs.
5,000, reducing the addition to Rs. 4,750. Tharest is, under the circumstances,
reasonable, particularly considering that thereasreason why the details and
vouchers for electricity or telephone expensesdtowlt be furnished or otherwise
explained. No ground for any interference is acewlg made out, nor in fact was

canvassed during hearing. We decide accordingly.

6. In the result, the assessee’s appeal is paidhyed.
Order pronounced on January 20, 2020

Sd/- Sd/-
(Bhavnesh Saini) (Sandagra)
Judicial Member Acotant Member

Dated: 20/01/2020
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